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You submitted the following information with your
application:

1. wof AN 2=
amended, through v

2. Your GEEEENEP articles as of CENNNTNNND:
3. Your Pension Rules as of NN =nd

4. The collective bargaining agreement for the YWiINNEGENGNGNNGD
GNP tull text in Jwith, excerpts relating to pension
matter tranalated into

You are the industry wide multi-employer pension plan for
As noted in your Articles of .

Aszsociation and Rules the industry includes the metal working .
trade; the plumbing and fitting trade; the central heating trade;
the &lectrical engineering trade; the body and car-building trade -
and related trades; the trade in automobiles and the oparation of
car and motorcycle repairshops; the engine reconditioning trade;
the trade in office wmachinesa; the gold and silver industry; the
operation of bicycle repairshops; the modeling trade; and
ingulating trade; the diamond industry; the refrigeration
industry; and any other trade or induatry or part thereof that
belongs to the metal industry as determined by the

-~ ., You have represented that you have been
approved by the v as the
exclusive pension fund for the induatry.




As presented in your memorandum of NN, in the
an industry-wide pension fund is normally created as
'a rasult of collective bargaining between the employer
organizations and involved labor unions. Once the terms of this

plan have been agreed to an application is made to Y
M This ministz will review

the application and also consult with the , Y for
Zzproval under the penaion law. Once approved by the miniatry
the plan is binding on all employees in the industry, both union
and nonunion. This mandatory status can be withdrawn by the

for several reasouns, including a finding that the fund'
im no longer sufficiently representative of the industry
involved, :

Your activities involve receiving contributions from
«ployers and individual employees, investing these contributions
#wd providing for the payment of pension and similar benefits.
You provide both pension and death benefits. Early pensions are
~ also available in special cases. You have represented that the

provigion of pension benefita is the primary activity you engage
in. Both employers and employees contribute equal amounts to
fund the pension.

You have represented that the policy making body for the
PSSP for 211 labor relations is called e
There are @) members on the NN, representing the
employers and the employees. In your memorandum of

9P you state that two of the membera of your board of
directors (presumably your Board of Governors) are on . ,
The members of your Board of Governors arxe appointed

by the , \
Your Board of Governora sets your policies. It has 10
membexs, S of whom have been appointed by the participating
employer organizations and the other S are appointed by the three
unions that are influential in the metal industxy. Dacisions by
:he Board of Governors requires an absolute majority and no
action can be taken unless both the employers’ representatives
snd the employees’ representatives agree. Your Articles of
s@sociation indicate that the Board of Governors appoints a Board
«f Directors who are responsible for the day to day management of
nne affairs of the fund. There is also an @ member advisory
roard half of who are appointed by the employer and half by the
unions. Recommendations by the adviaory board are not binding.

Section 501(¢) (5) of éhe Code provides for the exemption of
labor, agricultural, and hortiecultural organizations.
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_ Section 1.501(c) (5)-1(a) of the Income Tax Regulations
mrovides the organizations contemplated by section 501 (c) (5) as
entitled to exemption from income taxation are those which:

(1) have no net earnings inuring to the banefit of any
member, and

(2) have as their objects the bettarment of the conditions
of those engaged in such pursuits, the improvement of the 'grade
of their products, and the development of a higher degree of
efficiency in their respective occupations. -

Effective December 21, 1995, section 1.501(c) (S)-1(b) (1) of
the regulations provides that, in general, an organization is not
an organization described in section 501(c) (S) if its principal
activity is to receive, hold, invest, disburse or otherwise
manage fundsz associated with savings or investment plans or
programs, including pension or other retirement savings plans or
programs. ‘ '

Section 1.501(c) (5)-1(b) (2) of the regulations indicates
that certain dues-funded labor organizations are excepted by the
provigions of 1.501l(c) (5)-1(b) (1). These excepted organizations
are those eatablished and maintained by another labor
cxganization, funded by membership dues and not by employer
gontribution, and not directly or indirectly established or
maintained by employers or governmental units.

The accompanying Treasury Decision, T.D. 8726, 1997-34
i1.R.B. 7, emphasizes that the new resqulations clarify certain
tequirements of section S0l{(c) (5) of the Code and are not a
change in the Service’s position.

In -0 i ) o 1 , 39 B.T.A.
450 (1939) acg., 1939-1 (Part 1) C. B. 28; the petitioner owned
an office building. 7The member labor unions and councils owned
all the petitioner’s capital stock, and its building was wholly
devoted to_their purposes and uses. The court indicated that the
term labor organization for the purposes of section 501 (e) (S)
smbraces the cowmon acceptance of the term, including labor
unions and councils and the groups which are ordinarily organized
to;protect and promote the interests of labor. The texm labor
wrganization calls for a liberal construction and is not a
L echnical word nor a term of art.

-




Rev. Rul. 62-17, 1962-1 C.B. 87, holds that the payment of
employee-funded sick, accident, death or similar benefits by a
labor organization, othexwise described in section 501 (c) (5) of
the Code does not preclude exemption under that subsection and is
an appropriate activity for an exempt labor organization to
engage in.

Rev. Rul. 67-7, 1967-1 C.B. 137, holds that an organization
astablished and controlled by a labor union to provide strike and
iockout benefits, on a mutual basis, to its members is exempt
under section S01(c) (5) of the Code. The ruling concludes that.
strike benefits are directed to furthering a labor union’a
;- «imary purpose of representing its members in mattera of wages,
oars of labor, working conditions, and economic benefits.

Rev. Rul. 76-420, 1976-2 C.B. 153, holds that an
¢wganization controlled by private individuals and not by a
saction 501 (c) (5) labor organization, which contracted with
mambara of the organization to pay a weekly income to those
members in the event of a lawful strike called by the member’'s
labor union, did not qualify for exemption under IRC 501 (c) (5).
The¢ organization did not represent its members in matters
relating to their employment, such as wages, hours of labor,
working conditions, or economic benefits, and was not controlled
by, or connected with, any of the labor organizations to which
its members belonged. )

Rev. Rul. 77-46, 1977-1 C.B. 147, in denying recognition of

asnemption to a collective bargained savings plan, sets forth the

waneral teat for establishing exemption under section 501(c) (S)
wf the Code. The test requires that in order for an organization
zn.qualify as an exempt labor organization, it -is necessary that
.28 activitiea be those commonly or historically recognized as
vharacteristic of labor organizations, or be closely related and
necessary to accomplishing the principal purposes of exempt labor
organizations. This organization did not qualify for recognition
of examption under section 501 (c¢) (5) because it did not negotiate
wages, hours, and working conditions or provide mutual benefits.

v, Uni , 984 P, 2d 560 (2nd Cir.
.%93); ponacqg 1995-2 C.B. 2, held that a multiemployer pension
trust operating pursuant to a collective bargaining agreement

qualifies for recognition of exemption under section 501(c2(5) of -
the Code. Judge Minar, in dissenting from the majority opinion,

recognized that under the Sexvice’s revenue rulings, connection
to a traditional labor entity is neceasary to support the
granting of labor organization exemption. He continued to state
that, "there can be no such connection where, as here, a pension
plan is funded totally by employers, is not controlled by a labor
union but by an independent board of trustees . . . and does not
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AUppoxt or supplement the union in any way." Morganbesser, 984

F. 2d at 565 (Miner, dissenting),

In i Pa Vv 19}

€3 _Maatgchappe K¢ Belangen v Ny g State - America bG1) ,
329 F.3d 195 (D.D.C. 1997) cert depied, 119 5, Ct. 43 (Octcber 5,
1998) (hereinafter referred to as PG@M), the Court held that the
fund was not exempt from federal income taxes as a labor
organization described in section 501 (c) (5) of the Code. This
decision specifically found the analysis in

Pnit , 8upra, rouasive and emphasized that an
wsganization that "fulfills no representational role on behalf of
tabor nor is controlled by such as organization does not fall
»i.thin the common understanding of the term." See also Iupper
sodiited States, 134 F.3d 444 (1st Cir. 1998). It should be
moted that the pension fund is this case is _

~'adustry wide multi-employer pension plan.

Section 501(c) (5) of the Code, the regulations, revenue
rulings, and court decisions, state that organizations are labor

‘wrganizationas if they are labor unions in the traditional sense

oX 1f their principal activity is engaging in employee
representation. Other organizations can qualify as labor
organizationa if they engage in activities appropriate to labor
organizations and are controlled by one or more labor
organizations. See v

Azsociation, and PGGM, gupra. In order for an activity to be
considered appropriate to a labor organization, that activity

st be commonly or historically recognized as charactaristic of
labor organizations, or closely related to and necessary to
accomplishing the principal purpoases of exempt labor ‘
organizations. See Rev, Rul. 77-46, gupra, (savings plan not
considered commonly or historically recognized as a mutual labor
organization activity). Where the activities are otherwise
appropriate to a labor orxrganization, but there ig no significant
connection to a labor organization, exemption is not available.
Sea Rev. Rul. 76-420, supra. ' : ’

. The Internal Revenue Service position is that administering
employer-provided pension benefits is not an appropriate activity
for an exempt labor organization. Section 401 and other pension
wxovigions of the Code contain stringent and detailed
vequirements for qualification for favorable tax treatment,
tacluding tax exemption for a pension trust. Allowing section
501(c) (5) exemption in these situations would affectively
undermine the Congressional intent in enacting ERISA proviaions

of the Code. See Rggg, Bupra. :
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The information you have submitted indicates that your
primary purpose is to hold, adminlster and invest funds and pay
out retirement and other benefits to your members. We recognize
that benefits may be paid out in certain non-retirement
situationa such as lump sum death benafits. Howaveyr, the
provision of partially employer-funded pengion benefits appears
t» be your primary activity. 1In addition you do not offer
tenefits on a mutual basis, You are not funded exclusively by
2ues paid by your employae/mambers and are not contrxolled by your
membara. The information submitted indicates that you have
limited, if any, involvement in collective bargaining.

Where the principal activities are not those appropriate to
a labor oxganization, the organization is not described in
rzotion 501(c) (5). Here the provision of partially employer
fraded pension benefits is not an appropriate labor organization
activity. Therefore, you cannot qualify for recognition of
examption under section 501 (c) (5) of the Code.

Your situation is distinguishable from that of Rev. Rul. €2-
17, gupra, in which the Service granted exempt labor organization
status to a union that provided mutual, employee-funded health
and welfare benefits with funds contributed by its members.
Significantly, as noted in PGGM, supra, which dealt with a
similar multi-employer industry pension system, therxe is not a
gufficient nexus batween you and a labor union. Nor are you
controlled by a union. Purther, you principally provide pension
benefits as opposed to health and welfare benefits, and you do
ot provide mutual benefits, which are historically associated
with unions and labor organizations. Pinally, the funds
contributed towards the payment of benefits are not provided
axclugively by employees who have "arrarnged with you or other
v#lated organizations to provide for the payment of retirement
sznefits. See and compare the strike funda described in Rev.
Rul, 67-7, gupra and 76-420, supra. :

You do not represent employees in bargaining for benefits.
Rathexr, your main activity appears to be ministerial, in that you
perform the administrative function of paying pension benefits.
Aceordingly, your orxganization is similar to the savings plan
described in Rev, Rul. 77-46, gupra and the weekly income strike
fund described in Rev. Rul. 76-420, gupra. Naeithar your
organization nor the savings plan described in Rev. Rul. 77-46
ruCv the strike fund described in described 76-420 accomplish the
s#rincipal purposes of an exempt labor organization.




C e u kae WL e LN . ., . . - .. . . C e ie v . . sen o
o I L R . (R A I . . T ST LT S
S 1 . - L . . e lalEIU

Re:

Therefore, we have concluded that you do not qualify for
recognition of exemption under section 801(c) (5) of the Code.
Unless, otherwise axempted you are subject to the withholding
requirements set forth in section 1442 of the Code. See also
section 894 with regard to the applicability of any treaty
gbligations effecting rates or taxability of United States source
.ncome.

You have the right to protest this xuling if you believe it
is incorrect. To protest, you should submit a statement of youxr
views, with a full explanation of youx reasoning. This
gstatement, signed by one of your officers, must be submitted
within 30 days from the date of this letter. You also have a
right to a conference in this office after your statement is
submitted. You must request the conference, if you want one,
viien you file your protest statement. If you are to be

- :presented by someone who iz not one of your officers, that
wird8on will need to file a proper power of attorney and otherwise
qualify under our Conference and Practices Requirements.

1 If we do not hear from you within 30 days, this ruling will
necome final :and copies will be forwarded to your key District
Director. Thereafter, any questions about your federal income
tax status or the filing of tax returns should be addressed to
that office.

When submitting additional letters with respect to this case
%o the Internal Revenue Service, you will expedite their receipt
hy placing the following symbols on the envelope: OP:E:EQ:T:2
o, ~Room 6539.. These symbols do not refer to your case but
rather to its location.

8incerely yours,

(aigned) Garland 4. el

Garland A. Cartei
Chief Exempt Organizations
Technical Branch 2
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